Bankruptcy and Foreclosure

With home prices high and foreclosures reaching record levels, the American dream of homeownership seems increasingly fragile. If you’re struggling to pay a mortgage, you can consider bankruptcy -- but it may not always be the best option.

Mortgages are secured debt, which means the debt is backed up with a valuable physical object -- your home. That means the institution you borrowed from can and will foreclose on your loan, then repossess your house, eventually. Most banks give you two to four months before they start this process. You should always try to get financial help or negotiate with the bank before you let your home go into foreclosure. It’s better for both parties, and it will keep your credit good. But if that isn’t an option, you can also consider bankruptcy.
Bankruptcy Stops Foreclosure -- For Now

Both types of bankruptcy for individuals, Chapter 7 and Chapter 13, automatically stop foreclosure on your home. After you file formally for bankruptcy, the court issues an automatic stay against all creditors, which is a legal order for them to stop trying to collect on your debts. The stay lasts as long as your bankruptcy is still pending, which gives you a few months. However, this may not work if the bank has already sent you a notice of foreclosure. 
That time is up when you go to court for your bankruptcy. What happens next depends on the type of bankruptcy you filed:

· In Chapter 13 bankruptcy, you make a plan to repay all of your debts -- including the mortgage. Because this plan can be tailored to your income, this gives you a realistic chance to keep your home. If you have more than one mortgage, the extra mortgages may be forgiven (erased) entirely, because the court can choose to call them unsecured debt.

· In Chapter 7 bankruptcy, you won’t be able to stop foreclosure. In Chapter 7, you sell everything you can sell to pay your debts, and the court forgives the rest. But the court can’t legally forgive any debt that’s secured against physical property, including your home. You won’t be asked to make more mortgage payments, but you won’t be able to keep the home. However, you will be able to live in the home without making payments during the bankruptcy process, which may allow you to save money for a new home or rent payments. 
Moving On

Bankruptcy and foreclosure both have bad effects on your credit score. Either way, you’ll have to rebuild your credit if you want to buy another home someday. But bankruptcy is usually preferable, for two reasons. Bankruptcy leaves you without debts of any kind, which means you can rebuild your credit faster. It also looks better on a loan application than foreclosure. Banks don’t like either one, but bankruptcy at least demonstrates that you took action and responsibility for your debt. 
If you’re considering bankruptcy for your mortgage, call one of our bankruptcy attorneys today for a consultation. 

